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In the Court of Appeals of the District of Columbia. 


No. 2385. 

Mary S. Rawlett, Appellant, 
vs. 

Franklin P. Nash. 


a Supreme Court of the District of Columbia. 

At Law. No. 52508. 

Mary S. Rawlett 
vs. 

Franklin P. Nash. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration. 

Filed March 31, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52508. 

Mary S. Rawlett 
vs. 

Franklin P. Nash. 

The Plaintiff sues the defendant to recover the possession of all 
of lot five in square six hundred and eleven in the City of Washing¬ 
ton in the District of Columbia in which she claims an estate in fee 
simple and of which she was possessed on to wit the 26th day of 
March 1910 when the defendant, who is now in the actual possession 
thereof, wrongfully entered the same and therefrom wrongfully 
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ejected the Plaintiff and thenceforward wrongfully detained and 
still wrongfully detains the same from the Plaintiff. 

And the Plaintiff claims the possession of said land and the costs 
of this suit. 

JOHN RIDOUT, 

Attorney for Plaintiff. 


Defendant's Plea. 

Filed April 25, 1910. 

****** * 

Now comes the defendant and says that he is not guilty 
2 as in manner and form alleged. 

BIRNEY & WOODARD, 

Attorney- for Defendant. 


Joinder of Issue. 

Filed April 30, 1910. 

******* 

The Plaintiff joins issue on defendant’s plea. 

JOHN RIDOUT, 

Attorney for Plaintiff. 


Memorandum. 

October 10, 1911. 

Verdict for Defendant. 


3 Supreme Court of the District of Columbia. 

Monday, October 16, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The time within which to move for a new trial having expired, 
judgment on verdict is ordered. 

Therefore, it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant herein go thereof without day 
and recover against the plaintiff, the costs of his defense, to be taxed 
by the Clerk, and have execution thereof. 
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Order for Appeal and Citation. 

Filed October 18, 1911. 

******* 

The Clerk of said Court will note an appeal by the Plaintiff to 
the Court of Appeals from the Judgment entered herein, Oct. 16, 
1911 and issue Citation to Franklin P. Nash. 

JNO. RIDOUT, 

Attorney for Pl’t’f. 

4 Filed Nov. 2, 1911. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52508. 

Mary S. Rawlett 
vs. 

Franklin P. Nash. 


The President of the United States to Franklin P. Nash, Greeting: 

You arc hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the 18" day of October, 1911, wherein Mary S. Rawlett is 
Appellant, and you are Appellee, to show cause, if any there be, 
why the Judgment rendered against the said Appellant, should not 
be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 18" day of October 
in the vear of our Lord one thousand nine hundred and eleven. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By H. BINGHAM, Ass’t Clerk. 


Service of the above Citation accepted this 20th day of October, 
1911. 


A. A. BIRNEY, 
Attorney for Appellee. 


[Endorsed:] 7. No. 52508. Law. Rawlett vs. Nash. Citation. 
Issued Oct. 18, 1911. Filed Nov. 2, 1911. J. R. Young, Clerk. 
John Ridout, Attorney for Appellant. 
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Memorandum. 


Appeal bond approved and filed. 


November 1, 1911. 
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Supreme Court of the District of Columbia. 


So'iou roumed pursuant 
j »redding. 

* * * 


Monday, December 4, 1911. 
to adjournment, Mr. Justice Stafford, 

* * * * 


The- Court having this day signed the bill of exceptions of the 
plaintiff heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 


<; Bill of Exceptions. 

Filed December 4, 1911. 

***** * * 

IV it remembered that this cause came on for trial before Mr. 
.Justice Wendell 1\ Stafford and a jury, whereupon, and it being 
claimed and conceded by both parties that the premises in question 
had been owned by one William Mayse, the plaintiff, to maintain 
the issue> on her part joined, gave in evidence a certified copy of 
deed from the Commissioners of the District of Columbia to John F. 
Shea, dated May 29. 1897. and duly recorded, the material portions 
of which are as follows: 

“This Indenture, made this twenty-ninth day of May, in the year 
of Our Lord one thousand eight hundred and ninety-seven, by and 
between John \\ . Ross, John B. Might and William M. Black, 
Commissioners of the District of Columbia, of the first part, and 
John F. Shea, of the second part, witnesseth; 

Whereas, in compliance with law, lot numbered five in square 
numbered <>11 in the city of Washington, District of Columbia, and 
more particularly described as follows, was duly assessed for taxation 
in the name of Win. Mayse for the fiscal year hereinafter mentioned, 
and the taxes herein named duly levied thereon; 

And whereas, the said taxes, together with the penalties and costs 
accruing thereon, being unpaid, and the said property in arrears 
for the same, the Collector of Taxes for the District of Colum- 
7 hi a duly published said described property in a pamphlet as 
required by law. giving due notice thereof by advertisement, 

And whereas, the said Collector of taxes did. on the 11th day of 
April. 1895, the day named for the sale of said property in arrears, 
offer for sale and sell the same to John F. Shea, the highest bidder 
therefor, at and for the sum of four dollars and eight cents ($4.08), 
that being the highest sum bid for said described property, and said 
amount being sufficient to meet the taxes, penalties and costs due 
thereon, the said lot in said square being sold to satisfy taxes, penal¬ 
ties and costs due thereon as follows: Amount of tax due the District 
of Columbia for the support of the government thereof for the fiscal 
year ending June 30, 1894, two dollars and twenty-five cents 
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($2.25) ; penalties accruing thereon sixty-three cents ($0.63) ; costs 
accruing thereon, one dollar and twenty cents ($1.20), amounting 
in all to the sum of four dollars and eight cents ($4.08). 

And whereas, immediately after the said sale to said John F. 
Shea, and upon payment by him of the purchase money, the said 
Collector of Taxes duly issued a certificate of sale to said John F. 
Shea; 

And whereas, more than two years have elapsed since said sale; 
and the said property has not been redeemed as provided by law, 
the said party of the second part has become entitled to a 

8 conveyance of the premises from the parties of the first part.” 
And said deed contains apt words of conveyance of said lot 

to said Shea in fee simple. 

It is duly executed and acknowledged. 

Thereupon plaintiff called as a witness Nicholas H. Shea who 
testified in substance that he was a brother of said John F. Shea; 
that his said brother died prior to March 1, 1910, intestate, leaving 
as his only heirs said Nicholas H. Shea and James W. Shea, 
brothers. 

Thereupon plaintiff gave in evidence a certified copy of a quit 
claim deed from Nicholas Tf. Shea and James AV. Shea to Galen E. 
Green, dated March 21, 1910. and duly recorded, which deed quit 
claims said lot to said Green in fee simple. 

Thereupon plaintiff gave in evidence certified copy of a deed from 
Galen E. Green to Mary S. Pawlett. dated March 25, 1910, and duly 
recorded, which deed contains apt words to convey said lot, in fee. 

Thereupon the plaintiff called as a witness one Mildred Young 
who testified in substance that she is the wife of Peter Young; that 
she became acquainted with John F. Shea in March, 1903, about 
which time her husband rented (without writing), said lot five from 
said Shea and with his consent moved a house from its location on 
First Street and placed it on the rear part of said lot, and that she 
and her husband lived in said house; that she remembers that Mr. 
Nash called to see her husband and said he owned the lot and de¬ 
sired that the rent be paid to him and that her husband refused to 
pay him unless so directed by Air. Shea. That Mr. Nash 

9 came again in about a vear and annoved witness’ husband 
about the lot. Mr. Nash commenced to build a house on the 

front of the lot, but witness notified Air. Shea who came with some 
men and tore it down. After a while Air. Nash came again and 
commenced to build a fence which Air. Shea also tore down. After 
Air. Shea’s death Air. Nash came again and built two houses on the 
front of the lot facing “Y” Street. Then he came again to witness’ 
husband and offered him $60.00 if he would move off the place and 
give him possession of his house; her husband accepted the offer and 
they went away. 

On cross-examination witness testified in substance that the house 
belonged to her and her husband and they had a right to sell it, 
and that Air. Nash did not want the house; he wanted possession of 
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the ground and even told witness she could have the lumber; he 
said he wanted the ground. 

Thereupon plaintiff called as a witness Jane Peterson who testi¬ 
fied in substance that for many years she lived near the lot in 
question; that she remembered when Peter Young moved his house 
on the lot on the back part; after that she saw Mr. Nash commence 
to build on the front part of the lot and saw Mr. Shea come with 
his men and tear it down; Mr. Nash let it lay a little while and then 
he began again; Mr. Shea knocked it down. 

After Mr. Shea died Mr. Nash built again which house is there 
now. 

Thereupon plaintiff called as a witness George P. McGlue who 
testified in substance that from 1899 to the time of his death 
10 John F. Shea paid the taxes on said lot which was assessed 
in his name. 


Thereupon plaintiff called as a witness Galen E. Green who 
testified in substance that when this action was brought the defend¬ 
ant was in possession of said lot. 

Thereupon the plaintiff rested. 


Thereupon the defendant to maintain the issues on his part 
joined offered in evidence the record of the report of the tax sale of 
1895 referred to in the deed from the Commissioners of the District 
of Columbia to John F. Shea offered in evidence by the plaintiff, 
as said report i> recorded among the Land Records of the District 
of Columbia for the purpose of showing that the requirements of the 
law had not been complied with, to which offer counsel for plaintiff 
objected on the ground that said report was irrelevant and imma¬ 
terial because under the provisions of Section Five of the Act of 
March d, 187 i, 19 Stats. 39(3, the tax deed to said Shea was made 
prima facie evidence of a title in fee and of the regularity of all the 
antecedent proceeding- and because by said Act of 1877, the Act 
of February 20. 1819 (Section 175 Rev. Stat. I). C.), had been re¬ 
pealed, but the Court overruled said objection and admitted said 
report to which ruling counsel for plaintiff excepted. Thereupon 
the defendant read to the jury so much of said report as related to 
said lot, as follows: 


‘•Office of the Commissioners of the District of Columbia. 

Washington, May 4, 1895. 

We hereby certify that the above exhibit is a true state- 
11 ment of all property sold to individuals at the tax sale April 
9th to 25th inclusive, 1895. All other property advertised 
and sold at said sale was bought for and by the District of Columbia. 

JOHN W. ROSS, 

GEORGE TRUESDELL, 
CHARLES F. POWELL, 
Commissioners of the District of Columbia. 


Attest: 
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12 Real Estate Tax Sale, April 9 to 25th, Inch, 1895. 


District of Columbia. 


Date. Square. 

April 11. 611 

Items of sale. 

All of tax for year end¬ 
ing June 30,1894. 

Amount sold for. 

4.08 


Lot. To whom assessed. 

5 Mayse, William. 


T ax. 

Penalty or interest. 

Adv. 

2.25 

.63 

1.20 

Surplus 

>. To whom 

sold. 


John F. 

Shea. 


And further to maintain the issues on his part joined, the de¬ 
fendant offered in evidence a deed of conveyance to him from Aulick 
Palmer, as United States Marshal for the District of Columbia, 
dated October 7, 1902, which deed recites that by virtue of a writ 
of fieri facias issued out of the Supreme Court of the District of 
Columbia in pursuance of a certain recited judgment and after due 
notice by advertisement, the grantor, on September 22, 1902, sold 
all the right, title and interest of William Mayse in lot 5, Square 
611, in the City of Washington, to Franklin P. Nash; and said deed 
by apt words conveys said property. To the offer of which deed the 
counsel for plaintiff objected but the court overruled said objection 
and said deed was read in evidence; and to such ruling counsel for 
plaintiff then and there duly excepted. 

13 And defendant called as a witness an official of the Office 

of Inspector of Buildings of the District of Columbia who 
produced from the oflicial files of that office a writing attached to an 
application from Peter Young for a permit to remove a frame house 
from one place to another, and after the signature John F. Shea to 
said writing was shown to be in the handwriting of the John F. Shea 
heretofore mentioned the same was read in evidence, being in words 
and figures as follows: 

“March 4, 1903. 

This is to certify that we the undersigners and owners of the 
property that herein mention and we here grant Peter Young per- 
mish to move Fraim house No. 2015 First St. S. W. Back on Lot 4 
in Sq. 611. Peter Young: P. Dudley the contractor, 925 F St. S. W. 
William E. Horton: I am the only one that own a house in 50 feet. 

JOHN F. SHEA, 

Owner of Lot 4, Sq. 611.” 

Which paper was offered in evidence by the defendant: Counsel 
for plaintiff objected thereto but the Court overruled said objection 
and the said paper was read in evidence: to which ruling Counsel 
for the plaintiff then and there duly excepted. 
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Thereupon the defendant in his own behalf gave evidence tending 
to prove that in 1903 after receipt of the deed from the U. S. Mar¬ 
shal he took possession of the lot in question; that Peter Young then 
occupied a shanty house built on the line between lots 4 and 5 near 
the back c>f said lots, and being partly on each of said lots; 

14 the longer part on lot 5; said house fronting west; that said 
lot 5 has a south frontage of 44 feet on “V” Street and a 

depth of 114 feet; and that the south line of Peter Young’s holding 
was 19 feet from the north line or back of said lot. And witness 
further gave evidence tending to prove that he commenced to build 
a house upon the “V” Street front of the lot soon after he acquired 
it and said Shea threw down what he had built; that soon after that 
he commenced the construction of a fence and said Shea threw that 
down; that in 1904 he built two houses on said frontage and en¬ 
closed with a fence all that part of the lot extending back to the 
south line of Peter Young’s house and has by his tenants ever since 
occupied said houses; that after so building and fencing Mrs. Mil¬ 
dred Young and Peter Young sold him their house under an agree¬ 
ment to give him possession thereof and did so, the price paid being 
$00.00. And said witness further testified that when Shea knocked 
down the first house and the first fence erected bv him he knew that 

said Shea claimed adverselv to him. 

%/ 

And defendant gave further testimony tending to prove that he 
had paid all taxes assessed against said lot of land since the year 
1905. 

And here the defendant rested. 

Thereupon the plaintiff called in rebuttal John Ridout who testi¬ 
fied in substance that the form of tax sale reports had been the same 
from 1879 to the present time; that during that period there had 
been several thousand tax sales and that the titles dependent 

15 on such sales involved real estate of large value. 

Thereupon the plaintiff rested. 

The foregoing was all the evidence in the case. 

Thereupon upon all the evidence in the case the defendant moved 
the Court to instruct the jury to return a verdict in favor of the 
defendant to which motion plaintiffs counsel objected, but the Court 
overruled said objection and granted said motion to which ruling 
counsel for plaintiff reserved an exception. 

Thereupon the Court instructed the jury to return a verdict in 
favor of the defendant to which instruction counsel for plaintiff 
excepted. 

Thereupon the jury returned a verdict in favor of the defendant. 

All the aforesaid exceptions were separately reserved, and each 
was noted by the presiding Justice upon his minutes before the 
jury retired to consider of their verdict. 

And the plaintiff by his counsel now prays the Court to settle and 
sign this bill of exceptions in order that its contents may be made 
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part of the record in this cause, which is accordingly done this 4th 
day of December 1911, now for then. 

WENDELL P. STAFFORD, Justice. 

This bill is correct. 

JNO. RIDOUT, 

Atfy for Plaintiff. 

A. A. BIRNEY, 

Att’y for Defendant. 

16 Memorandum. 

December 14, 1911. 

Time to file record extended to Jan'y 15, 1912. 


Assignment of Errors. 

Filed December 26, 1911. 

* * * * * * * 

The trial Court erred as follows: 


1 . 

In overruling plaintifi's objection to admission in evidence of 
Report of tax sales. 

• Transcript page 10. 

2 . 

In holding that, without such report, the tax deed to John F. 
Shea was not prima facie evidence of a good title in fee in said Shea 
by virtue thereof. 

Transcript page 10. 

3 . 

In holding that Act of Congress of March 3rd, 1877 (19 Stats. 
396) did not repeal the act of February 20, 1819 3 Stats. 485 Re¬ 
vised Statutes D. C. Section 175. 

Transcript page 10. 

4. 

In admitting in evidence the Deed from the United States Marshal 
to Franklin P. Nash. 

Transcript page 12. 

5. 

In admitting in evidence the application for permit to 
17 remove certain building- made by Peter Young and others. 
Transcript page 13. 

6 . 

In granting defendant’s motion to instruct the jury in his favor. 
Transcript page 15. 
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7. 

In instructing the Jury to return their verdict in favor of de¬ 
fendant. 

Transcript page 15. 

JNO. RIDOUT, 

Att’y for Plaintiff. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed December 26. 1911. 

******* 

1910,. Mar. 31. Declaration. 

Apr. 25, Plea. 

“ 30, Joinder. 

Oct. 10, Verdict. 

- 16, Judgment. > 

18/ Appeal: r . 

Nov. 1, Appeal Bcfnd. - 
Oct. 18, Citation, seryice ack'd. 

Dec. 4, Bill of exceptions. 

14, Time to file record extended to Jan. 15, 1912. 

26, Assignment of errors. 

26, Designation. 

JNO. RIDOUT, 
Attorney for Plaintiff. 

18 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52508 At Law, wherein 
Mary S. Rawlett is Plaintiff and Franklin P. Nash is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of January, 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk ., 

By ALF. G. BUHRMAN, 

Ass’t Cl’h. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2385. Mary S. Rawlett, appellant, vs. Franklin P. Nash. Court of 
Appeals, District of Columbia. Filed Jan. 12, 1912. Henry W. 
Hodges, clerk. 






